Duane Shrontz v. The State of Utah : Brief of Appellant by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1999
Duane Shrontz v. The State of Utah : Brief of
Appellant
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Bryan W. Cannon; John R. Riley; Attorneys for Plaintiff/Appellant.
Brent A. Burnett; Assistant Attorney General; Jan Graham; Utah Attorney General; Attorneys for
Defendant/Appellee.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, Shrontz v. Utah, No. 991016 (Utah Court of Appeals, 1999).
https://digitalcommons.law.byu.edu/byu_ca2/2435








Docket No. 991016-CA 
Priority No. 15 
APPEAL FROM THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, 
THE HONORABLE FRANK NOEL, DISTRICT JUDGE 
Bryan W. Cannon, Esq. 
Attorney for Plaintiff/Appellant 
871 East 9400 South 
Sandy, Utah 84094 
John R. Riley, Esq. 
Attorney for Plaintiff/Appellant 
175 South West Temple, Ste. 710 
Salt Lake City, Utah 84147 
Sandra L. Steinvoort 
Jan Graham 
Utah Attorney General's Office 
160 East 300 South, 6th Floor 
P.O. Box 140856 
Salt Lake City, Utah 84114 
Utsh 
FILED 
>*m of Appeafe 
JuKaD'AIesandro 
c
'erk of the Court 
IN THE UTAH COURT OF APPEALS 
Dl^ ANE SHRONTZ, ; 
Plaintiff/Appellant, ] 
VS.| ] 
STATE OF UTAH, Department of ] 
Transportation, ) 
Defendant/Appellee. ] 
) APPELLANT'S BRIEF 
) Docket No. 991016-CA 
) Priority No. 15 
APPEAL FROM THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, 
THE HONORABLE FRANK NOEL, DISTRICT JUDGE 
— i 
Bryan W. Cannon, Esq. 
Attorney for Plaintiff?Appellant 
871 East 9400 South 
Sandy, Utah 84094 
John R. Riley, Esq. 
Attorney for Plaintiff/Appellant 
175 South West Temple, Ste. 710 
Salt Lake City, Utah 84147 
Salndra L. Steinvoort 
Jan Graham 
Utah Attorney General's Office 
160 East 300 South, 6th Floor 
P.p. Box 140856 
Salt Lake City, Utah 84114 
TABLE OF CONTENTS 
Page 
TABLE OF CONTENTS (i) 
TABLE OF AUTHORITIES (ii) 
STATEMENT OF JURISDICTION AND 
NATURE OF PROCEEDINGS BELOW 1 
STATEMENT OF ISSUES AND STANDARD OF REVIEW 1 
DETERMINATIVE AUTHORITY 2 
STATEMENT OF THE CASE 3 
STATEMENT OF FACTS 3 
SUMMARY OF ARGUMENT 4 
ARGUMENT 5 
POINT I 
THE TRIAL COURT MADE AN ERROR IN DISMISSING THIS 
CASE WITH PREJUDICE FOR THE FAILURE TO FILE THE 
REQUIRED UNDERTAKING 5 
POINT II 
THE NOTICE OF CLAIM, IN THE FORM OF THE COMPLAINT, 
SERVED ON THE ATTORNEY GENERAL ON THE SAME DATE 
AS THE FILING OF THE SUIT WAS ADEQUATE UNDER THE 
NOTICE OF CLAIM REQUIREMENTS OF 
UTAH CODE §63-30-11 6 
CONCLUSION 8 
CERTIFICATE OF MAILING 9 
EXHIBIT "A" (ORDER OF DISMISSAL) 10 
(i) 
TABLE OF AUTHORITIES 
CASES CITED: PAGE 
Hansen v. Salt Lake County, 794 P.2d 838 (Ut 1990) 6 
Howell v. Howell, 806 P.2d 1209, 1211 (Utah Ct.App. 1993) 2 
Jacobsen Investment Company v. State Tax Commission, 
839 P.2d 789, 790 (Utah 1992) 2 
Johnson v. Utah State Retirement Office, 621 P.2d 1234 (Ut. 1980) 7 
Provo River Water Users' Association v. Morgan, 857 P.2d 927, 931 
(Utah 1993) 2 
Sanders v. Ovard, 838 P.2d 1134, 1135 (Utah 1992) 2 
State v. Pena, 869 P.2d 932, 936 (Utah 1994) 2 
Society of Separationists, Inc. v. Taggart, 862 P.2d 1339,1341 (Utah 
1993) 2 
State v. Deli, 861 P.2d 431, 433 (Utah 1993); Howell v. Howell, 
806 P.2d 1209,1211 (Utah Ct.App. 1993) 2 
United Park City Mines Company v. Greater Park City Company, 
870 P.2d 880, 885 (Utah 1993) 2 
STATUTES CITED: 
Utah Code §78-2-2(3)0) 1 
Utah Code §63-30-11 2,3,4,7 
Utah Code Section 63-30-12 3,5,7 
Utah Code Annotated §63-30-19 5 
(ii) 
IN THE UTAH COURT OF APPEALS 
DUANE SHRONTZ, ) 
Plaintiff/Appellant, ) APPELLANT'S BRIEF 
vs. ) 
STATE OF UTAH, Department of ) 
Transportation, ) Docket No. 991016-CA 
Defendant/Appellee. ) Priority No. 15 
STATEMENT OF JURISDICTION AND 
NATURE OF PROCEEDINGS BELOW 
Jurisdiction of the Utah Court of Appeals to consider this appeal is granted 
pursuant to the provisions of §78-2-2(3)(j), Utah Code. The District Court issued an 
order pursuant to motion brought by Defendant/Appellee to dismiss. This is an appeal 
from said order of dismissal, a copy of which is attached hereto as Exhibit "A". 
STATEMENT OF ISSUES AND STANDARD OF REVIEW 
This appeal and the factual and legal situation in which it arose presents the 
following issues: 
1. Did the trial court make an error in dismissing this case with prejudice for 
the failure to file the required undertaking? 
2. Was the notice of claim, in the form of the complaint, served on the 
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Attorney General on the same date as the filing of the suit adequate under 
the notice of claim requirements of Utah Code §63-30-11? 
3. The standard of review for the Appellate Court in this case is as follows: 
A trial court's conclusions of law in civil cases are reviewed for correctness. 
United Park City Mines Company v. Greater Park City Company, 870 P.2d 880, 885 
(Utah 1993); Society ofSeparationists, Inc. v. Taggart, 862 P.2d 1339, 1341 (Utah 
1993). This standard of review has also been referred to as a "correction of error 
standard". Jacobsen Investment Company v. State Tax Commission, 839 P.2d 789, 790 
(Utah 1992); Sanders v. Ovard, 838 P.2d 1134,1135 (Utah 1992)." Correction of error 
"means that no particular deference is given to the trial court's ruling on questions of 
law. State v. Pena, 869 P.2d 932, 936 (Utah 1994); Provo River Water Users' 
Association v. Morgan, 857 P.2d 927, 931 (Utah 1993). The correction of error" 
standard means that the Appellate Court decides the matter for itself and does not defer 
in any degree to the trial judge's determination of law. State v. Deli, 861 P.2d 431, 433 
(Utah 1993); Howell v. Howell, 806 P.2d 1209, 1211 (Utah Ct.App. 1993). 
A notice of appeal was filed with the Third District Court on November 30, 1999, 
and received by the Utah Supreme Court on December 1, 1999. R.104. 
DETERMINATIVE AUTHORITY 
The statutory authority (prior to its amendment and in existence at the time of the 
required notice of claim in this case) is as follows: 
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Section 63-30-12, Utah Code: 
A claim against the state, or against its employee for an act or 
omission occurring during the performance of his duties, 
within the scope of employment, or under color of authority, 
is barred unless notice of claim is filed with the attorney 
general and the agency concerned within one year after the 
claim arises, or before the expiration of any extension of time 
grated under Section 63-30-11, regardless of whether or not 
the function giving rise to the claim is characterized as 
governmental. 
The contents of a notice of claim under the Governmental Immunity Act is as 
follows: 
Section 63-30-1 l(3)(a), Utah Code: 
The notice of claim shall set forth: 
(i) a brief statement of the facts; 
(ii) the nature of the claim asserted; and 
(iii) the damages incurred by the claimant so far as they are 
known. 
STATEMENT OF THE CASE 
Appellant Duane Shrontz brought an action against the State of Utah, Department 
of Transportation, based upon damages caused to his vehicle while it was parked at the 
Alta Peruvian Lodge located in Salt Lake County. The damage was caused by an 
avalanche in Little Cottonwood Canyon. Prior to the bringing of the action, a notice of 
the claim was served on the Utah Department of Transportation (May 13, 1998). On the 
same day as the filing of the claim, a second notice of the claim was served, in the form 
of the complaint, upon Utah Attorney General (December 11, 1998). In response to the 
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complaint, the State of Utah made a motion to dismiss the complaint with prejudice and 
Shrontz opposed the motion. Initially, the court ruled that the dismissal was without 
prejudice but after objection by the Appellant to the form of the order, the District Court 
dismissed the complaint with prejudice. This appeal is brought from the said order of 
dismissal with prejudice. (See Exhibit "A"). 
STATEMENT OF FACTS 
1. On January 16, 1998, Plaintiff/Appellant, Duane Shrontz ("Shrontz"), 
parked a vehicle at the Alta Peruvian Lodge located in Salt Lake County, 
Utah. R. 1,2,14. 
2. On January 16, 1998, an avalanche occurred in Little Cottonwood Canyon 
causing damages to Shrontz's vehicle. R. 1,2,15. 
3. On May 13, 1998, Shrontz served a notice claim on the Utah Department 
of Transportation ("UDOT") pursuant to Utah Code Annotated §63-30-11. 
R.15,21,30. 
4. On December 11, 1998 Shrontz served a notice of claim on the Utah 
Attorney General by serving a copy of the complaint in this matter on the 
Utah Attorney General. R.5,6,26,33. 
5. Shrontz commenced an action against UDOT on December 11, 1998. R.l-
3. 
6. Shrontz failed to file the undertaking bond required by Utah Code 
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Annotated §63-30-19. 
SUMMARY OF ARGUMENT 
1. Although the Appellant failed to file the required undertaking to bring an 
action under the Governmental Immunity Act, the trial court's dismissal 
with prejudice was inappropriate. Dismissal for failure to file an 
undertaking should be without prejudice based upon case law. 
2. Under the Utah Code, at the time of the commencement of this action, two 
notices of a claim under the Governmental Immunity Act were required. 
The Shrontz gave notice to the Utah Department of Transportation (the first 
notice) less than five months after the incident from which the claim arose. 
The second notice on the Utah Attorney General's Office was given by 
serving a copy of the complaint upon the Utah Attorney General. The 
complaint included all of the necessary contents of the notice of claim and, 
therefore, complied with Utah Code §63-30-12. 
ARGUMENT 
POINT I 
THE TRIAL COURT MADE AN ERROR IN DISMISSING THIS 
CASE WITH PREJUDICE FOR THE FAILURE TO 
FILE THE REQUIRED UNDERTAKING 
Under Utah Code 63-30-19 an undertaking of at least $300.00 is required in a case 
brought pursuant to the Governmental Immunity Act. Admittedly, Appellant Shrontz 
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failed to file the undertaking. The trial court's dismissal was with prejudice, which 
would thereby prevent the refiling of the action upon posting of the undertaking. In the 
case of Hansen v. Salt Lake County, 794 P.2d 838 (Ut 1990) this court ruled that 
dismissal based upon failure to file an undertaking should be without prejudice. At Page 
840 of Hansen this court stated: 
"Dismissal based on failure to file the undertaking should be 
without prejudice. In contrast to other procedural 
requirements of the Governmental Immunity Act, failure to 
comply with section 63-30-19 does not bar a suit. Cf. Utah 
Code Ann. §63-30-13 (1989). The policy of discouraging 
nuisance suits that supports the undertaking requirement is 
the same as that supporting the costs bond that can be 
required of nonresident plaintiffs under rule 12(j) of the Utah 
Rules of Civil Procedure. Our cases hold that dismissal for 
failure to file such a bond is without prejudice. See, e.g., 
Bunting Tractor Co. v. Emmett D. Ford Contractors, Inc., 2 
Utah 2d 275, 272 P.2d 191, 192-93 (1954)." 
Therefore, the dismissal entered by the court in our case should have been without 
prejudice thereby allowing Shrontz to refile upon paying the appropriate undertaking. 
POINT II 
THE NOTICE OF CLAIM, IN THE FORM OF THE COMPLAINT, 
SERVED ON THE ATTORNEY GENERAL ON THE SAME DATE 
AS THE FILING OF THE SUIT WAS ADEQUATE UNDER THE NOTICE 
OF CLAIM REQUIREMENTS OF UTAH CODE §63-30-11. 
Two notices were given by Shrontz of the claim in this matter. The first notice 
was given to the agency concerned (the Utah Department of Transportation) less than 
five months after the incident. R. 15,21,30. On December 11, 1998, the Utah Attorney 
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General's Office was served with a copy of the complaint, the same day as the filing of 
the complaint. That service of the copy of the complaint was also less than one year after 
the incident causing damages. 
Since the commencement of this action, Utah Code §63-30-12 has been amended 
to require only one notice of the claim upon the Attorney General. However, at the time 
of the commencement of this action, two notices were required. 
It is hereby alleged that the form of the complaint included the necessary contents 
of a Notice of Claim under the Governmental Immunity Act as follows: (1) the complaint 
included a brief statement of the facts by stating that on or about January 16, 1998 the 
plaintiff had parked a vehicle at the Alta Peruvian Lodge where an avalanche damaged 
the plaintiffs vehicle; (2) the nature of the claim was asserted that UDOT 
agents/employees negligently blasted snow causing the damage to the vehicle; and (3) 
the damages incurred were stated for the extent of $45,400.00. R.l-3. Wherefore, the 
required contents of a notice under Utah Code §63-30-1 l(3)(a) were included within the 
complaint. 
In the case of Johnson v. Utah State Retirement Office, 621 P.2d 1234 (Ut. 1980) 
the plaintiffs filed a Notice of Claim with the Attorney General. This was on the same 
date as the plaintiffs filed a complaint seeking the payment of benefits paid into the 
retirement system on plaintiffs' behalf by the hospital. This court held in Johnson that 
plaintiffs' action was not barred by the Governmental Immunity Act. A notice filed with 
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the Attorney General and the agency concerned with one year after the cause of action 
arose was adequate. This court stated at Page 1236 that "the filing of the original 
complaint on the same day as the Notice of Claim did not nullify the effect of the Notice 
of Claim". Similarly, in this case when a Notice of Claim was served upon the Attorney 
General in the form of the complaint it should be held as an adequate notice under the 
Governmental Immunity Act. 
The fact that the notice upon the Attorney General came in the form of a 
complaint should not prejudice Shrontz, especially when approximately six (6) months 
previously the Utah Department of Transportation had received a notice of the claim. In 
the alternative, if the form of the notice to the Attorney General is determined to be 
deficient in any respect, Shrontz should have additional time for service of the notice 
since the complaint was filed less than one year after incident giving rise to the claim. 
CONCLUSION 
Since adequate notices of a Governmental Immunity Act claim were made upon 
UDOT and the Utah Attorney General, this matter should have been dismissed without 
prejudice for failure to file the undertaking, not with prejudice as ordered by the District 
Court. 
DATED this ^ / ^ a y of February, 2000. 
Brjfan W. Cannon 
Attorney for Plaintiff/Appellant 
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THE STATE OF UTAH, Department 
of Transportation, 
Defendant. : 
ORDER GRANTING DEFENDANT'S 
MOTION FOR SUMMARY 
JUDGMENT 
Civil No. 980912765 
Judge Frank G. Noel 
The defendant's Motion for Summary Judgment came before the Court on Friday, June 4, 
1999. The plaintiff was not present, but represented by counsel, John R. Riley. Sandra L. 
Steinvoort, Assistant Attorney General, appeared on behalf of the defendant. The Court reviewed 
the pleadings, heard argument of counsel and granted the defendant's motion for summary 
judgment without prejudice. Plaintiff then filed an objection to the proposed Summary Judgment 
without Prejudice. Defendant responded. Plaintiffs Objection to Summary Judgment without 
Prejudice was argued before the Court on October 1, 1999 and taken under advisement. 
Now therefore, the Court, having sua sponte reconsidered its ruling, hereby orders and 
decrees as follows: 
1. That summary judgment is granted and the plaintiffs complaint is dismissed with 
prejudice. 
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DATED this day of November, 1999. 
BY THE COURT: 
Frank G. Noel 
District Court Judge 
vv» •>, 
r^-'-nys 
**?• 
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